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An interim rule issued on November 3, 2011 by the U.S. Department of Labor’s Occupational Safety and Health Administration
(“OSHA”) modified the agency’s existing Sarbanes-Oxley (“SOX”) whistleblower regulations. Prompted by the Dodd-Frank Wall
Street Reform and Consumer Protection Act’s amendments to SOX, the modifications are intended to make SOX’s whistleblower
regulations more consistent with those applied in other OSHA-administered whistleblower programs. The changes affect
companies with securities registered under Section 12 of the Securities and Exchange Act, those required to file reports under
Section 15(d) of the same statute, and the affiliates and subsidiaries of those companies. In essence, the interim rule impacts
companies that are required to submit filings with the Securities and Exchange Commission as well as their affiliates and
subsidiaries.
Perhaps the most significant change for employers is that, under the interim rule, OSHA may order a company to provide a SOX
whistleblower complainant with the same pay and benefits that he or she received prior to termination of employment, or what
is referred to as “economic reinstatement.” This “economic reinstatement” differs from “preliminary reinstatement” in that the
whistleblower is not obligated to return to work before the complaint is resolved, as he or she could have been under prior SOX
regulations. Furthermore, employers do not have the option to choose economic reinstatement rather than actual
reinstatement. Instead, the interim rule allows OSHA to make the decision as to whether to allow for economic reinstatement,
as opposed to actual reinstatement, on a case-by-case basis. The stated purpose for this rule change is to accommodate
situations where the evidence indicates that reinstatement prior to the conclusion of administrative adjudication is inadvisable
for some reason, such as where the company shows the complainant to be a security risk.
The interim rule also reiterates that even if an employer prevails in a SOX whistleblower action, there is no “statutory basis for
allowing an employer to recover the costs of economically reinstating an employee.” The application of economic reinstatement
in SOX cases reflects OSHA’s current application of this doctrine to whistleblower issues involving the Federal Mine Safety and
Health Act. Thus, employers may find themselves paying alleged whistleblowers their salary and benefits after termination of
employment, even if their SOX complaints lack any merit.
Other changes made by the interim rule include some non-substantive terminology modifications, as well as the recognition of
complainants’ ability to make oral or representative complaints, in addition to the written complaints required under the
previous rule. This change is intended to be consistent with the Supreme Court’s recent decision in Kasten v. Saint-Gobain Perf.
Plastics Corp., 131 S. Ct. 1325 (2011). The terminology changes set forth in the interim rule track the wording already utilized by
OSHA in handling whistleblower complaints in other contexts.
The interim rule became effective immediately. A final rule will take effect following a 60-day period of public comment and
time for OSHA to receive and review the comments.
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