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The Office of Administrative Law has approved amendments to California’s Safe Drinking Water and Toxic Enforcement Act of
1986 (aka “Proposition 65”) regulations regarding the responsibility to provide consumer product exposure warnings and the
meaning of “actual knowledge” as used in the regulations.11 The amendments, which are set to go into effect on April 1, 2020,
are specifically intended to clarify Title 27, California Code of Regulations, section 25600.2, subsections (b), (c), (f) and (i).22
These amendments, drafted by California EPA’s Office of Environmental Health Hazard Assessment (OEHHA), were prompted by
requests for clarification from various stakeholders regarding certain of the substantial changes to the Prop 65 warning
regulations that went into effect in August 2018.33 In particular, section 25600.2 was then updated to allow manufacturers to
either provide warnings on the product label or to provide written notice and warning materials directly to the retail seller.44
According to OEHHA, the new amendments are needed because there was uncertainty among intermediate parties in the chain
of commerce as to whether providing a warning or notice to their immediate downstream customer would satisfy the 2018
requirements.55
The amendments thus clarify that an entity in the chain of commerce, including intermediate parties, must provide notice and
warning materials directly to the designated agent for the entity to which it is transferring or selling the product, or provide the
notice and warning materials to the ultimate retail seller in order to discharge its duty.66 The entity providing the notice and
warning materials must obtain verification of receipt.
OEHHA rightly concluded this clarification is necessary because, in some situations, the original manufacturer, distributor,
importer, or others in the chain of commerce may not know where or by whom the product will ultimately be sold to a
consumer.87
The new amendments also clarify that if a business has not designated an authorized agent to receive Proposition 65 notices
pursuant to section 25600.2(c), the notice may be served on the entity’s legal agent for service of process.98
In addition to clarifying the responsibilities for providing warnings, OEHHA now explains what is meant by “actual knowledge” as
used in section 25600.2(e)(5), including whose knowledge is required. Under the amendments, “actual knowledge” exists when
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“the retail seller receives information from any reliable source that allows it to identify the specific product or products that
cause the consumer product exposure.”109 Previous regulatory language referring to “specific knowledge” and “sufficient
specificity” was eliminated as too vague.1110
With respect to whose knowledge is needed, OEHHA concedes that, as written, the regulation could be interpreted to mean that
a retail seller will have “actual knowledge” of an exposure from information provided to any employee in the organization from
any reliable source.1211 This could conceivably include low-level employees who could not reasonably be expected to evaluate
the information and take action on behalf of the retail seller.1312 The modified rule now requires knowledge of an “authorized
agent” for the organization, or an employee in a position of sufficient responsibility that his or her knowledge can be imputed to
the entity.1413
While the amendments provide greater clarity regarding the retailer notification provisions of the Proposition 65 regulations,
companies in the middle of a lengthy supply chain may continue to struggle to ensure that their notifications are received by the
appropriate agents for their downstream customers.
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