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In the coming weeks or months, the European Commission is expected to table an ambitious set of draft legislation that, if
adopted, will have a major impact on the business practices of digital service providers in the EU, including non-EU companies
serving European users: the Digital Services Act (DSA) and the Digital Markets Act (DMA). The Commission’s legislative
proposals aim to strengthen the responsibilities of online platforms and to support fair competition in digital markets.
1. The Digital Services Act (DSA): increasing responsibilities for digital service providers
The DSA’s main objective is to update the e-Commerce Directive. This is long overdue, as the legal framework for digital services
has remained largely unchanged since the e-Commerce Directive was adopted in 2000. The update aims to clarify the liability
regime for digital intermediaries active in the EU and to reinforce oversight and enforcement.
The DSA will require digital service providers to take more responsibility for dealing with harmful or illegal content and
dangerous or counterfeit products. They will have to put in place clear and simple procedures to deal with notifications about
harmful or illegal content or goods on their platforms. They will also have to verify the identity of traders before letting them on
their platforms (“know your business customer”). At the same time, they will have to make available simple procedures for
platform users to complain if they think the removal of their material was unwarranted.
The DSA will likely also require digital services to be more transparent concerning how the algorithms they use to recommend
products, curate content or target advertising work. It is expected that e-commerce players will be required to submit their
customer profiling practices to regular (annual) audits.
Reportedly, the Commission favors an “asymmetric” approach where (very) large digital platforms would be subject to tougher
rules. For instance, large digital platforms would be held to higher standards in terms of policing online content than smaller
ones.
The DSA is also expected to strengthen enforcement by improving cooperation among national authorities. While the principle
that national authorities are responsible for the oversight of digital services in their respective jurisdictions remains unchanged,
a “permanent system of cooperation” would be set up to help them work more effectively. It has also been suggested that the
EU should be given the possibility to step in when needed, e.g., to enforce the rules against (very) large platforms.
2. The Digital Markets Act (DMA): expanding the competition law toolbox
The objective of the DMA proposal is to ensure that competition policy is fit for the new digital economy and to address
perceived gaps in competition enforcement. In particular, the DMA proposal aims to complement the (ex post) enforcement of
existing competition rules with a regulatory toolkit in order to restrain the power of large digital platforms. The DMA package is
expected to have two pillars. The first introduces ex ante regulation of digital platforms with a “gatekeeper” role; the second
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provides a market investigation tool to enable timely and effective intervention against structural competition problems
which (the Commission contends) cannot be adequately tackled under existing competition rules.
Together with the DSA, the DMA also represents a significant reinforcement of the regulatory framework for online platforms
compared to the relatively light-touch requirements of fairness, transparency and effective redress vis-à-vis business users
outlined in the platform-to-business (P2B) regulation, which has applied since 12 July 2020.
A. Ex ante regulation: do’s and don’ts for gatekeepers
The proposal for a DMA will introduce a list of “do’s & don’ts” for platforms with a gatekeeper role, based on the Commission’s
experience of the types of behavior that tend to prevent markets from performing competitively.
For instance, the DMA is expected to prohibit dual-role platforms (i.e., where the platform owner also trades on the platform)
from misusing the data they collect about their business users to gain an unfair competitive advantage. The DMA probably also
will ban unfair self-preferencing practices by gatekeeper platforms. Reportedly, no general ban on self-preferencing is likely to
be proposed, but only a ban on four specific types of self-preferencing activity, such as manipulating the ranking of search
results in order to promote the platform owner’s own services more visibly than those of rivals. Finally, it is expected that
gatekeepers will also be banned from exclusively pre-installing their own apps on hardware systems (e.g., laptops or
smartphones) and preventing users from uninstalling pre-installed apps.
Next to this “black list” of outlawed practices, there likely also will be a “grey list” of practices that require close oversight, but
are not necessarily prohibited in all cases, such as collecting personal data beyond what is necessary for providing the
platform’s services or preventing third-party sellers on the platform from accessing essential information on customers.
Additionally, the DMA is expected to include a white list of affirmative obligations, such as up-front interoperability and data
portability requirements, ensuring that both business users and consumers have access to the data that they provide to, or
which is generated by, the platform.
It remains unclear how a “gatekeeper platform” will be defined, and consequently which companies would be covered by the
regulation. Reportedly, the scope will be restricted to a small number of very large platforms, most of which are likely to be U.S.based. However, in a recent meeting with journalists, the EU’s internal market commissioner Thierry Breton (responsible for the
EU’s Digital Agenda) indicated that the most important criteria will be “the platform’s impact on the single market” and
“whether or not the service is ‘unavoidable’”. He stressed that “what we try to capture is definitely the behavior of the platform”
and “size, per se, is not a problem”, although “size can amplify the impact of harmful behavior”.
B. Market investigation tool: addressing structural problems
The DMA also will introduce a market investigation tool (dubbed the “New Competition Tool” or NCT) to address “structural”,
market-wide competition issues in digital markets that cannot be tackled using existing competition rules. A particular concern is
the risk of markets “tipping”, i.e., experiencing a rapid loss of competition due to market forces such as extreme economies of
scale, network effects, etc., considered to be prevalent in digital markets. The NCT is intended to enable the Commission both to
tackle existing market failures and to prevent new ones from emerging.
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To that end, the Commission is seeking powers to conduct market investigations and, where a market failure is identified,
impose behavioral and, where appropriate, structural remedies. Remedies, such as forced asset sales, might address marketaccess problems, for example. However, there would be no finding of infringement, and no fines would be imposed.
The objective of the NCT is to allow the Commission to intervene in a timely and effective manner, before the market failures
are irreversible (e.g., before the market has “tipped”). As such, the NCT seems to have been born out of a frustration that
traditional ex post competition enforcement has often been “too little, too late”.
To be continued…
The publication of the proposals is currently planned for 15 December, having been postponed already twice. However, officials
have warned that the timing could slip into 2021, now that the Commission’s regulatory scrutiny board, an independent body
that advises the Commission on its legislative texts, has voiced concerns over the legal basis of the NCT proposal. Reportedly,
these concerns have already led to a significant watering-down of the proposal.
Once published, the proposals will follow the ordinary legislative process in the EU Parliament and the Council of Ministers. We
will keep you up to date as the developments progress.
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