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A new convention on 
contracts for carriage by
sea contains arbitration
provisions that will require
some untangling. This 
article discusses some 
of the issues they raise.
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the

T
he United Nations Conven-
tion on Contracts for the
International Carriage of

Goods Wholly or Partly by 
Sea, informally known as the
“Rotterdam Rules”1 (hereinafter,
the Rules) introduces a sub-set of
binding arbitration provisions for
the resolution of disputes relating
to certain covered “contracts of
carriage” by sea. The Rules have
now been signed by over 20 coun-
tries.2 Nevertheless, they will not
formally enter into force until 
ratified by 20 countries in a process
that normally involves parliamen-
tary approval.3 At press time, none
of the signatories had yet ratified
the Rules.
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The purpose of the Rules is to “establish a uni-
form and modern global legal regime governing
the rights and obligations of stakeholders in the
maritime transport industry under a single con-
tract for door-to-door carriage.”4 Toward this
end, the Rules state that they should be interpret-
ed with regard “to its international character and
to the need to promote uniformity in its applica-
tion and the observance of good faith in interna-
tional trade.”5

They also say that its provisions should be
applied without regard to the nationality of the
vessel, the carrier, the performing parties, the
shipper, the consignee, or any other interested
parties.6

If ratified, the Rules would apply to a “contract
of carriage”7 that places receipt and delivery of
cargo, and the ports of loading and discharge, in
different countries, and one of these places or
ports is in a Contracting State.8 The Rules also
would exclude some types of agreements, which
are discussed later. However, the Rules also have
exceptions to the exclusions. One of these excep-
tions would make the Rules applicable as between
the carrier and the following persons who were
not original parties to an excluded agreement: the
person entitled to delivery of the cargo (i.e., the
consignee), the party with control over the cargo
(usually the shipper), or a holder of an original
transport document).9

The worldwide shipping industry hauled eight
billion tons of cargo in 2007, which amounted to
approximately 80% of the volume of world
trade.10 The drafters of the Rules recognized that
this industry needs orderly dispute resolution

procedures for the mishaps that inevitably occur
during the transportation of goods by sea.

The current dispute resolution practice in the
maritime industry is almost exclusively to use a
choice-of-court agreement. The drafters decided
to continue that practice. However, they limited
the jurisdictions in which court proceedings
could be commenced to six potential locations
with a relationship to the carrier, the contract, or
the cargo: (1) the jurisdiction designated by the
parties’ agreement; (2) the country where the car-
rier is domiciled; (3) the contractual location for
receipt of the goods; (4) the contractual location
for delivery of the goods; (5) the jurisdiction in
which the port of initial loading is located; or (6)
the State in which the port of discharge from a
ship is located. These provisions are found in
Chapter 14 of the Rules.11

The drafters recognized also that carriers
might attempt to bypass these jurisdictional pro-
visions by replacing their choice-of-court provi-
sions with arbitration agreements. To prevent
this and to protect persons with claims against
carriers, they added the arbitration provisions in
Chapter 15, which contain jurisdictional limita-
tions similar to those in Chapter 14.12 The arbi-
tration provisions in Chapter 15 are discussed
below, together with some of the issues that
could arise once the Rules are ratified and applied
in practice.

Arbitration Is Not Mandatory
Arbitration would not be mandatory under

Chapter 15, nor would it b imposed on the par-
ties to contracts covered by the Rules. Rather,
Chapter 15 would merely permit these parties to
agree to arbitrate any disputes relating to such
contracts. In addition, Chapter 15 would protect
persons with claims against carriers from the risk
described above by allowing them to choose
where “arbitration proceedings”13 shall take
place. In other words, a claimant would not be
bound by the designated place for arbitration
stated in the arbitration agreement, although it
could choose to arbitrate there. Instead, the
claimant could choose to arbitrate in any of the
other jurisdictions where a lawsuit could be
brought in the absence of an arbitration clause.
These jurisdictions are: (a) the domicile of the
carrier; (b) the place of receipt agreed in the con-
tract of carriage; (c) the place of delivery agreed
in the contract of carriage; (d) the port where the
goods are initially loaded on a ship; or (e) the
port where the goods are finally discharged from
a ship.14

Chapter 15 also would deem the provisions
concerning the place of arbitration to be part of
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Prominent Features of the
Rotterdam Rules

Among the more prominent features of
the new rules are: 

• the abolition of the long-established
defense of error in navigation,

• an increase of carriers’ liability for dam-
age to cargo (see Article 59(1)), and 

• the requirement that carriers keep their
vessels seaworthy throughout their voyage
(see Article 14(1)).

The Rules also simplify procedures for the
recoupment of losses (see Chapter 5) and
standardize the use of electronic transport
documents to shorten handling time and
reduce costs and errors (see Chapter 8).



every arbitration clause or agreement.
Conversely, however, in the case of “volume

contracts” (i.e., contracts for a series of shipments
of a specified amount of goods during an agreed
period of time15), Chapter 15 would make the
designation of the place of arbitration in the arbi-
tration clause binding, but only where the con-
tract is either individually negotiated, or has a
prominent statement indicating that it contains
an arbitration agreement and specifies where in
the contract it is located.16

One problem with the future ap-
plication of the rules is that the
meaning of the provision allowing a
person with a claim against a carrier
to select where “arbitration pro-
ceedings” shall take place is
ambiguous because the term “arbi-
tration proceedings” is not defined
in the Rules and is susceptible to
two different meanings: it could
refer to the situs of the arbitration
(the formal place of arbitration), or
the physical location of the arbitral
hearing. If the term refers to the
situs, which is more likely, a person
with a claim against a carrier could
use Chapter 15 to affect the out-
come by choosing to arbitrate in a
country whose arbitration law and
case law are favorable to it.
However, if the term refers only to
the place of the hearing, the claim-
ant could still place the carrier at a
disadvantage by selecting a far away,
unfamiliar place for the hearing,
which would cost the carrier more
money.

For example, suppose a Greek
carrier uses a standard contract with an arbitra-
tion clause designating Athens as the situs of
arbitration proceedings. The carrier is engaged
to transport goods by sea from Shanghai to San
Francisco. Then the goods are to be transferred
to a ship of another carrier bound for Puerto
Vallarta, Mexico, where they will be finally
offloaded. If the goods are damaged on the first
leg of the journey, the claimant presumably could
choose the most advantageous from among the
following places to locate the arbitration hearing:
Athens (designated in the arbitration agreement);
Shanghai (the port where the goods are initially
loaded on the ship); San Francisco (the place of
receipt agreed in the contract of carriage); or
Puerto Vallarta (the port where the goods are
finally discharged).

Given the importance of the place of arbitra-

tion to the outcome of arbitration, especially at
the award enforcement stage, carriers could be
forced to defend themselves against a claimant’s
selection of a far-flung, inconvenient location for
the arbitration proceeding or hearing. One
method carriers could use to protect themselves
from this possibility is an “in terrorem” clause
providing that a person with a claim against the
carrier is free to site arbitration proceedings in
any location provided by Chapter 15, provided,

however, that if that person
changes the location of the arbitra-
tion proceedings from the one des-
ignated in the arbitration agree-
ment, it agrees to reimburse the
carrier for the extra travel and pos-
sibly other costs resulting from that
change.

Opt-In Requirement
Another problem with the Rules

arises as a result of the fact that the
arbitration provisions in Chapter
15 would not apply in a ratifying
country that does not expressly opt
in to that chapter. The opt-in sec-
tion states: “The provisions of this
chapter shall bind only Contracting
States that declare in accordance
with article 91 that they will be
bound by them.”17 This require-
ment complicates an understanding
of how the Rules would apply in
certain situations.

In Contracting States that ratify
the Rules and opt in to Chapter 15,
all provisions concerning the place
of arbitration would be deemed to
be mandatory law and would be

incorporated by reference into contracts of car-
riage subject to the Rules.18 But what if the par-
ties to a dispute are not from such Contracting
States?

Suppose that in the preceding example, neither
Greece (the domicile of the carrier), nor China
(the domicile of the shipper) opted in to Chapter
15, but the United States (the place of delivery of
the goods) has done so. Suppose further that the
shipper, relying on Chapter 15, chooses San
Francisco as the situs of the arbitration proceed-
ings and commences an arbitration there.

Would an arbitral panel uphold the shipper’s
choice of San Francisco, even though neither
party’s home country had acceded to Chapter 15?
The answer could depend on how an arbitral tri-
bunal would interpret its jurisdiction under
Article 78’s opt-in requirement.
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Under the
Rotterdam

Rules, where
the parties
have agreed
to arbitrate,
a shipper or
other person
with a claim

against a
carrier could
choose where
“arbitration
proceedings”
take place.
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A tribunal could conclude that Chapter 15
would become part of an opt-in country’s sub-
stantive law and thus apply only if the law of that
country would govern the arbitration-either
because that law was expressly designated in the
agreement as the applicable procedural law, or
because the procedural law of the situs of the
arbitration was intended to govern. 

Thus, in the above example, the tribunal could
conclude that the U.S.’s accession to Chapter 15
and a claimant’s designation of the U.S. as the
location of the arbitration
would provide the tribunal
with jurisdiction to order
that the arbitral proceedings
take place in San Francisco,
notwithstanding that the
contract designated Athens
as the location for the arbi-
tration.

Whether the arbitral tri-
bunal’s exercise of jurisdic-
tion in the scenario outlined
above would be found valid
is uncertain. The only way
to find out may be through
actual arbitral and legal pro-
ceedings interpreting the
Rules and Chapter 15 in par-
ticular. Assuming that there
is a divergence between
nations ratifying the Rules
and those opting-in to
Chapter 15, we could see a
flurry of legal challenges to
the exercise of jurisdiction
by arbitral panels.

We might also see carriers faced with arbitra-
tion in an inconvenient location pursuing anti-
arbitration injunctions in the courts of their
home countries. In the above example, assuming
the Greek court would have jurisdiction over the
Chinese shipper, it could issue the injunction in
order to prevent local carriers from being forced
into arbitration in potentially unfriendly locales.

Special Requirements
It should be obvious by now that the Rules are

quite technical and require an understanding of
numerous terms.

For example, the Rules place conditions on
making a contractually designated place of arbi-
tration binding on the contracting parties.19 One
condition, as noted above, is that the arbitration
agreement is in a “volume contract.”20 A further,
unstated requirement is that the contract be for
“liner transportation” (since as noted below, con-

tracts of carriage in “non-liner transportation” are
outside the scope of the Rules, with certain excep-
tions21). 

Other conditions for making the location of
the arbitration provision binding on the parties
are that: (i) the contract clearly state the parties’
names and addresses; and (ii) the contract be
“individually negotiated” (i.e., not a form agree-
ment). Alternatively, if not individually negotiat-
ed, the contract must prominently state that it has
an arbitration agreement and specify in the con-

tract where it can be
located.22

Thus, if and when the
Rules are ratified and Chapter
15 becomes effective in ac-
ceding countries, parties to
contracts for liner transporta-
tion should make sure that
their arbitration clause satis-
fies the foregoing require-
ments.

Parties should also be
aware of the requirements
necessary to bind a non-
party (if applicable law per-
mits) to the parties’ desig-
nated place of arbitration.
There are three such re-
quirements. One is that the
place of arbitration be
among those listed in Article
75 (e.g., it is either the carri-
er’s domicile, the place of
arbitration in the arbitration
agreement, the agreed place
of receipt or delivery of the

goods, or the port of loading or discharge of the
goods from the vessel.

The second is that timely notice of the designat-
ed place of arbitration be given to the third party.

Finally, the arbitration clause must be con-
tained in the transport document or electronic
transport record.23

Charter Parties and Non-Liner Contracts
Charter party agreements24 and contracts of

carriage for non-liner transportation (i.e., ship
transport that is not regularly scheduled25) would
not be covered by the Rules because they are
specifically excluded by Article 6.

Moreover, the Rules would not affect the
enforceability of arbitration agreements in con-
tracts of carriage in non-liner transportation in
the following two situations: (1) where the parties
have voluntarily incorporated the Rules into a
contract of carriage that would not otherwise be
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Given the importance
of the place of arbi-
tration to the out-

come of arbitration,
especially at the

award enforcement
stage, carriers may

consider using in ter-
rorem clauses to
protect against a
claimant choosing 
to arbitrate in a 

far-flung location. 
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13 Rotterdam Rules, ch. 15, art. 75(2).
14 Rotterdam Rules, ch. 15, art. 75(5). 
15 Rotterdam Rules, ch. 1, art. 1(2).
16 Rotterdam Rules, ch. 15, art. 75(3). 

17 Rotterdam Rules, ch. 15, art. 78.
18 Rotterdam Rules, ch. 15, art. 75(5). 
19 Rotterdam Rules, ch. 15, art. 75(3) 
20 Id.; Rotterdam Rules, ch. 1, art.

1(1) 
21 Rotterdam Rules, ch. 2, art. 6(2). 
22 Rotterdam Rules, ch. 15, art. 75(2).
23 Rotterdam Rules, ch. 15, art. 75(4).
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A “charter party” is not defined in the
Rotterdam Rules. It is defined in Black’s
Law Dictionary (7th ed. 1999) as a “con-
tract by which a ship, or principal part of
it, is leased by the owner, esp. to a mer-
chant for the conveyance of goods on a
predetermined voyage to one or more
places....” 

25 Rotterdam Rules, ch. 1, art. 1(2), &
(3) (defining liner and non-liner trans-
portation). 

26 Rotterdam Rules, ch. 15, art. 76(1).
27 See Rotterdam Rules, ch. 2, art. 5(2).
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subject to the Rules; and (2) as between the carri-
er and the consignee, controlling party or holder
that is not an original party to the charter party
or other contract of carriage excluded from the
application of the Rules.26

Potential Conflict With Other Conventions
Another obstacle faced by parties and arbitra-

tors if and when the Rules are ratified is the pos-
sible conflict between its provisions and other
multinational conventions that also may apply.
This possibility exists because the term “contract
of carriage” provides not only for carriage by sea
but also carriage by other modes of transport,27

including carriage by rail or land.28 Therefore,
the Rules could come into conflict with conven-
tions then in force relating to the carriage of
goods by road, rail, air or inland waterways, if the
contract also provides for journey by sea.29

Examples of other multinational conventions
include the 1956 Convention on the Contract for
the International Carriage of Goods by Road,

and the 1980 Uniform Rules Concerning the
Contract for International Carriage of Goods by
Rail.

The Rules state that in most instances they do
not override these conventions,30 but conflicts
could nevertheless occur in various subject areas
that are clearly divergent, e.g., if one convention
has a higher liability limit than another. Thus, a
consignor whose goods were damaged during
some leg of a multimodal journey may have to
arbitrate the issue of where the damage actually
occurred in order to obtain a higher recovery.
Likewise, shippers may choose to avoid carriage
by sea in instances where it would be advanta-
geous to avoid the higher limits of liability
imposed by the Rules.

It remains to be seen how the issues discussed
in this article will play out in practice and
whether the Rules will manage to fulfill their
promise of establishing a uniform and global
legal regime for the international carriage of
goods by sea. n
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