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A P P LY I N G T H E R U L E S

As we announced in May, Applied Discovery and BNA’s Digital Discovery and

E-Evidence have become industry partners. The combination of our collective e-discovery

expertise will provide the readers of DDEE with an unparalleled collection of information

and resources. As part of our partnership, BNA and Applied Discovery will be sponsoring

an Advanced E-Discovery Conference in metropolitan Washington, D.C. on Sept. 18 and 19.

Leading up to the conference, Applied Discovery will be providing a monthly column fea-

turing some of the topics, speakers and issues that will be showcased at the conference.

This month’s article, the second in the series focuses on Federal Rule 34(b)(2)(E). While by

now we are all familiar with the amended Federal Rules, the case law has begun to shape

how we practice. We hope you will join us for the conference this fall, when we will discuss

Rule 34(b) and the other rules in depth.

Federal Rule 34(b): You Must Be the Master of Your Requests and Production

BY COURTNEY INGRAFFIA BARTON, ESQ.

O ver a year ago, when we were all still discussing
the new rules, the debate around Rule 34(b)(2)(E)
was whether the ‘‘ordinarily maintained’’ lan-

guage in that rule required production in native format.
Since December 1, 2006, however, the courts have had
little to say about Rule 34(b) as it relates to form of pro-
duction. This appears to be because parties are taking
advantage of their obligations under Rule 26(f) and dis-
cussing form of production in their meet and confer.

Interestingly, although native production and meta-
data still seem to be at the center of the few published

opinions where parties could not agree, the courts have
not been interpreting the ‘‘ordinarily maintained’’ lan-
guage, but rather have been looking at whether the pro-
cedures laid out in the rule for requesting or objecting
to native file and metadata production have been fol-
lowed. See, e.g., In re Payment Card, 2007 U.S. Dist
LEXIS 2650 (E.D.N.Y. Jan 12, 2007)(although in the
court’s opinion the plaintiff’s production ran afoul of
the requirements in Rule 34, because defendant did not
object to the form used by plaintiff, there was no re-
quirement to re-produce in native format).
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The courts have been methodical in their approach: if
one of the parties has not complied with the procedures
required by the rule, the inquiry ends there. The party
who has followed the rule typically wins the battle.

If, on the other hand, procedures for requesting and
objecting have been met, the inquiry then shifts outside
of the language of Rule 34, to the broader issue of
whether native files and metadata are relevant in light
of costs and burdens.

Recent Opinions. For example, in Schmidt v. Levi
Strauss & Co., 2007 U.S. Dist. LEXIS 69791 (N.D. Cal.
Sept 10, 2007) the court, applying pre-amended Rules,
held that because plaintiff did not object to party’s pro-
duction in hard copy, re-production in electronic, native
format was not required.

In Lawson v. Sun Microsystems, Inc., 2007 U.S. Dist.
LEXIS 65530 (S.D.N.Y. Sept. 4, 2007), although the re-
questing party properly requested production in native
format, it was the producing party that did not timely
object or seek agreement with plaintiff before produc-
ing in hard copy. The court required re-production in
native format.

By contrast, in Michigan First Credit Union v. Cumis
Ins. Society, 2007 U.S. Dist. LEXIS 84842 (E.D. Mich.
Nov. 16, 2007), the plaintiff properly requested produc-
tion in native format with metadata and defendant
timely objected, so the analysis shifted to relevance of
data and burden of such production.

Thus, both parties have an obligation to timely object
if they are not satisfied with the form requested or pro-
duced. Only when the parties have conformed to proce-
dures will the court entertain arguments on the merits.

Follow the Rules. This emphasis on ‘‘following the
rules’’ in the production of native files and metadata
was crystallized in an opinion earlier this year. In
D’Onofrio v. SFX Sports Group Inc., 2008 U.S. Dist.
LEXUS 4252 (D.D.C. Jan. 23, 2008), the court made
clear that even before parties object, the requesting
party must be unambiguous about what they are seek-
ing.

In that case, plaintiff D’Onofrio filed a motion to com-
pel defendant to produce a business plan and e-mails in
their ‘‘original format’’ with metadata as she had re-
quested. The court found, however, that she had not so
requested and held that the instructions in plaintiff’s
interrogatories—that documents be produced in their
files or ‘‘in such a manner to preserve and identify’’ the
file from which the documents were taken—pertained
to physical file cabinets or folders.

Straining to read the instruction to apply to electronic
documents, the court held that the instruction’s alterna-
tive of production via ‘‘preserving and identifying the
file’’ from which it was taken could pertain to a trailer
at the bottom of a printed electronic document. This in-
terpretation would suggest that the plaintiff had not, in
fact, requested the information be produced exclusively
in native form with metadata. Because plaintiff did not
specify the forms or forms, the inquiry ended there;

there was no need to further analyze whether native
files and metadata were warranted in the case.

Following D’Onofrio. Similarly, in Autotech Techs Ltd.
P’ship v. Automationdirect.com, Inc., 2008 U.S. Dist.
LEXIS 23498 (N.D. Ill. March 25, 2008), the defendant
was advised by its consultant to request certain docu-
ments in a certain format. After the plaintiff complied,
the defendant claimed that the production was unsatis-
factory. The court showed little sympathy for the defen-
dant because it had received exactly what it had asked
for. The court nevertheless required the parties to meet
and confer to resolve the issue, albeit with cost-shifting
ordered for any additionally obtained information.

In a later opinion in the same case, the defendant
sought to receive a certain document in its native for-
mat. The plaintiff had already produced the document
in PDF and in hard copy. The defendant claimed that it
wanted the metadata.

Citing D’Onofrio, the court stated that ‘‘it seems a
little late to ask for metadata after documents respon-
sive to the request have been produced in both paper
and electronic format. Ordinarily, courts will not com-
pel the production of metadata when a party did not
make that a part of its request.’’ The court went on to
say that ‘‘[t]here was no request for metadata here un-
til recently – after production. [The defendant] was the
master of its production requests; it must be satisfied
with what it asked for.’’ Autotech, 2008 U.S. Dist.
LEXIS 27962 (N. D. Ill., April 2, 2008). The court denied
the motion to compel.

Approval for the Courts’ Approach. The approach taken
by the courts that have addressed the form of produc-
tion issue is the right one. Form of production is an is-
sue that should be agreed upon by the parties. Each
case is different; each has different documents, file for-
mats, and requirements, and no one format fits all.

Because form can be complicated, parties must be ex-
plicit about what they want and timely object when they
can’t or do not want to produce in a particular format,
or when they receive a production that does not comply
with a proper request.

It will be interesting to see if the trend in Rule 34,
with courts mandating agreement on e-discovery
issues––a trend that we are seeing in all of the rules––
will continue. If so, then the rules are having their de-
sired effect.

Courtney Ingraffia Barton, Esq. is vice presi-
dent of industry relations at Applied Discov-
ery�, a member of the LexisNexis� Group. Be-
fore joining Applied Discovery�, Ms. Barton
was a trial attorney with the United States De-
partment of Justice and prior to that, was with
Arnold & Porter in Washington, D.C. She is a
frequent speaker and author on the topic of
electronic discovery.
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