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I. Introduction

U.S. Customs and Border Protection (CBP), now a part of the U.S. Department of
Homeland Security (DHS), regulates the importation of goods into the United States. CBP is
one of the oldest government agencies, dating back to the fifth act of Congress, in 1789. This act
established an agency “to regulate the Collection of the Duties imposed by law on the tonnage of
ships or vessels, and on goods, wares and merchandise imported into the United States.” In
addition to collecting duties, CBP provides security for our borders and acts as the gatekeeper for
over 100 different U.S. government agencies, enforcing other agency regulations such as those
administered by the Department of Commerce, International Trade Commission, Food and Drug
Administration, Environmental Protection Agency, Consumer Product Safety Commission, and
Federal Trade Commission, to name a few.

One of the most important events in CBP’s long history occurred in 1994, when Congress
passed the “Customs Modernization Act” or “Mod Act” as part of the same legislative package
as the North American Free Trade Agreement (NAFTA).1 The Mod Act established the legal
requirement that parties exercise “reasonable care” when importing merchandise into the United
States.2 As a result of the establishment of this “reasonable care” requirement, every importer of
record has a duty to provide CBP with accurate information regarding the admissibility, tariff
classification, value, and origin of the imported goods. The importer is also responsible for
providing any other documentation or information necessary to enable CBP to determine
whether all legal requirements have been met. This includes the requirement that importers
maintain and make available for CBP inspection all records relating to each importation for five
years.

Customs regulations have become more complex as trade amongst countries has
increased exponentially over the last 20 years. This document provides an overview of CBP’s
regulatory regime and insight into how CBP interprets these regulations.

II. Who is CBP?

CBP has over 30,000 employees. Before addressing basic importing rules and
regulations, it is important to understand the roles and responsibilities of the various CBP
employees.

CBP Headquarters: Located in Washington, DC, CBP headquarters (HQ) is the nucleus
of CBP, administering and enforcing CBP regulations by providing both policies and procedures
to follow. CBP is headed by the Commissioner of Customs, who is appointed by the President
and confirmed by the Senate. CBP HQ is made up of various departments, including the Office

1 Pub. L. 103-182, 107 Stat. 2057.
2 19 U.S.C. § 1484 (2009).



of International Trade, Regulations and Rulings Unit, and Office of Field Operations, to name a
few.

Ports of Entry: There are over 325 ports of entry located throughout the United States.
Ports of entry include seaports, airports, and land border crossings that have been designated by
DHS as locations in which CBP personnel are required to accept entries of merchandise, collect
duties, enforce CBP regulations, and clear individuals traveling to and from the United States.

CBP Officers: These CBP personnel are located at the front line of every port that
process and inspect both persons and cargo that enter and exit the United States.

Import Specialists: Located at each major port, import specialists are trained in
classifying merchandise and are responsible for reviewing customs entries and documentation.
They typically play a major role in import compliance reviews and enforcement actions.

Field Operations offices: There are 20 field offices located throughout the United States.
These offices provide guidance to manage and oversee each U.S. port of entry.

Regulatory auditors: The regulatory auditors are often certified public accountants
mandated with reviewing importer transactions from the finance and accounting perspectives.
More generally, auditors review importer’s compliance, controls, and record keeping.
Regulatory auditors are located in the major ports or regional offices and frequently conduct
Focused Assessment audits of an importer’s operations.

Fines, Penalties, and Forfeitures (FP&F) officers: These officers handle civil
enforcement actions (e.g., penalties and seizures) taken by CBP against importers who violate
the regulations. They are located at most major ports and work closely with import specialists
and officers at all Regional Field offices.

III. Informed Compliance Framework

To comply with CBP’s laws and regulations, importers must understand CBP’s overall
compliance framework and how filing of documents with CBP to clear goods into the commerce
of the United States fits within this structure.

First, as mentioned above, CBP requires that importers exercise “Reasonable Care” in the
process of filing and making declarations to CBP. Determining whether the importer has
exercised “Reasonable Care” is not always straight forward. Nonetheless, there are particular
controls an importer can and should implement during and after entries are made that will go a
long way toward satisfying the “Reasonable Care” standard. See CBP’s Informed Compliance
Publication on “Reasonable Care,” attached as Exhibit A.

Second, as part of the Mod Act’s reasonable care obligations imposed on importers, the
Mod Act imposed upon CBP the obligation to inform importers of how they should comply with
customs laws. To meet its obligation, CBP issues what are called “Informed Compliance”



publications.3 These publications exist to assist importers in evaluating the “Reasonable Care”
requirements in various situations, and come in various forms including brochures and advisory
opinions. These publications cover many issues from how to properly classify an item to advise
to importers on how to value imported products. Importers are expected to consult these
resources as part of their “Reasonable Care” obligations.

Within this compliance framework, importers must consider four core substantive legal
requirements. The four pillars of importing are: (1) admissibility and the entry process; (2) tariff
classification; (3) valuation; and (4) country of origin. When any good is imported into the
United States it must be cleared or “entered” through one of the 325 CBP ports. In doing so,
CBP requires that certain information be provided by importers to CBP to ensure compliance
with each of these four areas. Below we address each of these four pillars of the import process,
as well as record keeping requirements and administrative and judicial review of CBP decisions.

IV. The Entry Process

When a shipment reaches the United States, the party responsible for clearing the goods
through CBP, known as the “importer of record,” must file an “entry package” for the goods in
the port of entry. The term “entry” refers to the documents filed by the importer with CBP, and
the process of “making entry” is the main connection between importers and CBP. The entry
package will form CBP’s basis to evaluate the importer’s use of reasonable care and CBP’s
assessment of legal liability related to the entry.

A. The Importer of Record and the Right to Make Entry

To file an entry and clear goods through CBP, the party, or importer of record, must have
a legal right to make such filings.4 The importer of record may be the owner or purchaser of
merchandise, or a licensed broker designated by the owner, purchaser, or consignee of the
merchandise. In certain cases, a consignee (i.e., a party who is receiving the goods but is not a
purchaser or owner) also has the right to make entry. The general test used by CBP to confirm
whether a party may be an importer of record, is whether or not that party has meaningful legal
interest with respect to the transaction that brought the goods to the United States.

Parties who do not have such an interest may not be qualified to make entry. For
example, where a sale is made between a foreign manufacturer and a U.S. customer, it is not
unusual for the foreign manufacturer to request that a U.S. affiliate make entry. If the U.S.
affiliate is taking possession of the goods (e.g., to store in a warehouse or to ship to the
customer), this is usually permitted. If the U.S. affiliate has no involvement other than
processing the entry paperwork, however, CBP may conclude that the affiliate is simply a
“nominal consignee” and may not allow it to make entry.

3 CBP’s Informed Compliance Publications are available at,
http://www.cbp.gov/xp/cgov/trade/legal/informed_compliance_pubs/.
4 19 C.F.R. § 141.11 (2009).



B. Import Bonds

All entries must be covered by an import bond to secure potential duties, taxes, and fees
owed to CBP related to the imported goods.5 The bond must be filed on CBP Form 301 and is
essentially a contract between the importer and CBP, under which CBP grants the importer the
privilege to clear goods through CBP and the importer agrees to meet certain conditions such as
producing required documentation and paying duties, taxes, and fees where applicable, etc.
There are a number of surety companies who issue these bonds. Smaller and less frequent
importers often use “single entry” bonds to cover individual entries. Larger and/or more
frequent importers, by contrast, most often secure a “continuous” bond that covers all of their
ongoing entries. The amount of the bond is based on established risk guidelines (e.g., the
importer’s historical yearly value and duties) set by CBP. As discussed, evidence of an import
bond (usually a reference to a bond number) is required as part of the entry process.

C. Customs Brokers

Due to the complexity of clearing shipments through CBP ports of entry, the increased
use of electronic filing has made the process much faster, but in no way simpler. Consequently,
many importers either employ in-house licensed customs brokers to facilitate the import process
or use outside customs brokerage service providers to handle the shipment clearance process.
Customs regulations require that a customs broker hold a valid license to transact customs
business on behalf of others.6 In order to conduct business on behalf of an importer, the customs
broker must obtain a power of attorney from the importer.7 In most cases powers of attorney are
unlimited until revoked, however, the duration of a power of attorney issued by a partnership
may not exceed two years.8 Brokers can provide tremendous assistance on CBP regulations and
requirements, but it’s important to note that the importer always retains ultimate liability for
misstatements and mistakes in the entry process, no matter the cause.

D. Pre-Importation Importer Security Filing or “10+2”

Under the SAFE Port Act, CBP now requires importers to file certain data elements
before cargo destined for the United States is laden on board a vessel at a foreign port. These
pre-importation filing requirements are known as the Importer Security Filing (ISF) or “10+2.”
Although these requirements affect both importers and carriers, the ISF rule has become more
import compliance focused. The ISF rule mandates that the following data elements must be
filed at least 24 hours prior to the loading of the cargo on an ocean vessel bound for the United
States: (1) manufacturer (supplier) name/address; (2) seller name/address; (3) buyer
name/address; (4) ship-to name/address; (5) importer of record number; (6) consignee
number(s); (7) country of origin of goods; (8) commodity HTSUS number; (9) container stuffing
location; and (10) consolidator (stuffer).9

5 19 C.F.R. § 113.40.
6 19 C.F.R. Part 111.
7 19 C.F.R. §141.46.
8 19 C.F.R. §141.34.
9 19 C.F.R. Parts 4, 12, 18, et al.



Two elements will enjoy flexibility as to the timing of their submission: (1) the container
stuffing location and (2) consolidator (stuffer) data elements. These two elements should be
submitted as early as possible, but no later than 24 hours prior to arrival at a U.S. port. Four
elements are subject to flexibility as to their content. These elements include the manufacturer
(or supplier), ship to party, country of origin, and commodity HTS number. Although importers
may provide a range of possible responses for each element based on the facts available at that
time, the data must be submitted 24 hours prior to lading and updated or corrected no later than
24 hours prior to arrival at a U.S. port. For example, the importer may provide three possible
manufacturers that are likely the manufacturer of the goods being shipped and amend the
submission with the actual manufacturer 24 hours before arriving at a U.S. port.

The two data elements that carriers must file with CBP are as follows: (1) a vessel stow
plan and (2) container status message. These data elements must be filed no later than 24 hours
prior to the ship’s arrival at the U.S. port of entry. Failure to supply complete ISF data in a
timely fashion may result in CBP imposing liquidated damages against the importer up to $5,000
per violation. Enforcement of the ISF rule took effect on January 26, 2010.

E. Entry Filing

Entering merchandise involves (1) providing CBP with enough information to “admit”
and thereafter “release” the merchandise into the importer’s custody and (2) providing the
agency with sufficient information so that it can determine the proper amount of duties, taxes,
and fees to be paid by the importer. The process has become largely automated via the
Automated Broker Interface (ABI) program of the Automated Commercial System (ACS) –
virtually all import brokers use this portal.

The first step involves filing the entry documents to secure release of the imported goods.
These documents must be filed within 15 calendar days after the imported merchandise arrives in
the U.S., and they include:

 An Entry Manifest (CBP Form 7533, see Exhibit B) or Application and
Special Permit for Immediate Delivery (CBP Form 3461, see Exhibit C)
or other form of merchandise release required by the port director;

 Evidence of the right to make entry (e.g., a properly endorsed bill of
lading);

 Evidence of a bond (single entry or continuous);

 The commercial invoice, or pro forma invoice when the commercial
invoice cannot be produced;

 A packing list (for CBP examination purposes); and

 Any other documents and other government agency (OGA) or Customs
documents necessary to determine merchandise admissibility.



Often importers will file an entry (CBP Form 3461) before the goods arrive in the U.S.,
so that they may obtain immediate release of the goods upon arrival into the U.S.

F. Entry Summary/Entry Documentation

Following presentation of the entry and arrival of the goods into the United States, CBP
has the right to examine the goods, though the agency waives this right in many cases. If the
goods are released at the time of the filing of the entry or upon arrival, then the next step is the
filing of the “Entry Summary.” This package consists of the previously filed entry package
together with the actual Customs “Entry Summary” form (Customs Form 7501, or “CF 7501”).
The CF 7501 is a key document for CBP’s purposes, and it includes the importer’s declarations
as to the classification, origin, and value of the imported merchandise. Failure to use reasonable
care in completing the CF 7501 may result in the assessment of penalties and/or delay in the
release of the merchandise. A sample CF 7501 is attached as Exhibit D. The Entry Summary
must be filed with the duty payment within 10 working days after entry, if filed separate from
entry documentation. Importers often file the Entry Summary (and estimated import duties
deposited) simultaneously with the entry.

G. Liquidation Process

Duties paid at the time of entry are referred to as duty “deposits,” because they are
merely estimates and not considered to be CBP’s final assessment of duties owed. The entry
remains open, or “unliquidated” for approximately 314 days (though this can be extended in
certain circumstances) after the date of entry. During this period, either the importer or CBP can
review the entry information and revise the entry information (value, classification, and origin,
etc.). On or about day 314, the entry is finalized or “liquidated.”10 An entry is “deemed”
liquidated by operation of law after one year, unless CBP extends such liquidation.11 If changes
were made during the liquidation cycle that impact the duties owed, CBP will issue a refund for
overpayment or a bill for underpayment as appropriate. Liquidation is legally significant
because it acts as CBP’s final assessment of the admissibility and calculation of duties owed with
respect to the given entry. The date of liquidation triggers statutory time limits within which the
importer or CBP must act if either party wishes to challenge or change CBP’s liquidation
decision.12 For example, if an importer wishes to challenge CBP’s assessment of duties (e.g.,
value or classification) the importer must file a formal administrative “protest” of CBP’s
liquidation of the entry within 180 days of the date of liquidation. If the importer does not file a
timely protest, then it is bound by CBP’s liquidation decision. Protests are discussed further in
Section IX.A below. CBP is similarly bound by its liquidation of an entry, unless there is some
other violation of law (e.g., the importer made false statements on the entry in violation of the
CBP penalty statute).13 The purpose of the liquidation process is to provide importers certainty
with respect to liability related to their import transaction.

10 See CBP Administrative Message 97-0532 (May 26, 1997).
11 19 U.S.C. § 1504(a).
12 19 U.S.C. § 1514.
13 See 19 U.S.C. § 1592.



V. Tariff Classification

Every good imported into the United States must be assigned a tariff classification under
the Harmonized Tariff Schedule (HTS) of the United States. The HTS implements the terms of
the Harmonized Commodity Description and Coding System (HS), which is used and has been
implemented by nearly all trading nations and customs unions. The HS assigns a six-digit
number to given product description, and provides rules for interpreting or classifying products
under the system (General Rules of Interpretation). See General Rules of Interpretation, attached
as Exhibit E.

The HTS tariff classification of a product will dictate the applicable rate of duty applied
to that product upon importation into the United States. The classification of a product is also a
key factor in determining whether it is subject to quotas, restraints, embargoes or other
restrictions. Finally, HTS classification is used to determine if, and under what circumstances, a
product may be entitled to special tariff preferences, such as duty free treatment under the
Generalized System of Preferences (GSP), NAFTA, Dominican Republic-Central America-
United States Free Trade Agreement (DR-CAFTA), or other tariff preference programs.
Properly classifying an article is not only important for determining the correct duty rate, but it is
also an obligation under CBP’s “Reasonable Care” requirements.

The HTS consists of a Table of Contents, the General Rules of Interpretation (GRI), the
Additional U.S. Rules of Interpretation, the General Notes, the General Statistical Notes, the
Tariff Provisions, an Appendix, and an Index.14 The HTS is comprised of 22 sections (e.g.,
Section XV – Base Metals and Articles of Base Metal), 99 chapters (e.g., Chapter 72 – Iron and
Steel), headings, and subheadings. Each section and chapter contains notes that provide
clarification on what provisions do and do not include. The HTS is a progressive commodity
identification system, describing live animals in the early chapters (Chapter 1), and more
complex products in later chapters (e.g., optical instruments in Chapter 90).

Because the HS has been implemented into U.S. law in the HTS, basic rules of statutory
construction apply when determining the proper classification of merchandise. For example,
GRI 1 requires that you first classify goods according to the terms of the four-digit headings and
applicable section and chapter notes. Most headings describe the good by name (eo nomine), use
or function. Ferroalloys are classified by name under HTS heading 7202. See an excerpt from
the HTS, attached as Exhibit F. Once the appropriate four-digit HTS heading is identified, then
you may proceed to classifying the product at the six-digit subheading level. After the
appropriate six-digit subheading is found, then you may determine the correct eight-digit
classification of the product, which will provide the applicable duty rate to be assessed upon the
importation of that particular good into the United States. While most goods are classified using
GRI 1, based on the terms of the heading and notes, if goods are primae facie classifiable under
more than one heading, or are unfinished or composite goods, then you may have to resort to
classification based on GRIs 2 or 3.

14 The HTS is available at http://www.usitc.gov/tata/hts/bychapter/index.htm.



Each country that is a member of the World Customs Organization (WCO) has adopted
the same six-digit numbers, corresponding terms and GRIs appearing in the HS. However, each
country creates their own unique eight-to-ten-digit terms and assigns their national rate of duty
corresponding to specific HS provisions based on the country’s binding tariff commitments
under the World Trade Organization (WTO) agreements. The goal of the HS is to ensure that all
countries use the same system to classify products, and to ensure transparency of the HS
classification process and WTO tariff bindings. Disputes between nations on HS classification
may be handled at the WCO, which is comprised of members representing all signatory nations
or customs unions to the HS, and is the international bureaucracy that oversees HS interpretation
and implementation.

VI. Valuation

U.S. law sets forth the rules for valuing imported goods, which implement the WTO
Valuation Agreement.15 Proper customs valuation is important because most duty rates are
based on a percentage of the value of an imported product, and total duty payments are thus
determined by multiplying the applicable duty rate by the product’s customs value. As with HS
classification, the WTO Valuation Agreement was intended to ensure that each country apply the
same rules to value imported products and create certainty in the global trade process. However,
differences on how countries interpret or apply the valuation agreement occur, and the WCO is
the international bureaucracy that oversees interpretation and implementation of the valuation
agreement.

Under customs valuation law, there are six methods of appraisement, which are applied
in hierarchal order: (1) transaction value; (2) transaction value of identical merchandise; (3)
transaction value of similar merchandise; (4) deductive value; (5) computed value; and (6) the
“fallback” method.

A. Transaction Value

The preferred method of appraisement is “transaction value.” This term is defined as the
“price paid or payable” for the imported merchandise “when sold for export to the United
States.” Typically, this value is the sales price paid by the buyer to the seller for the imported
product. Under the “transaction value method,” the price paid or payable includes the following
statutory additions:

 The packing costs incurred by the buyer;

 any selling commission incurred by the buyer;

 the value, apportioned as appropriate, of any “assist” (i.e., tooling, parts, design
work and the like supplied by the buyer to the seller free of charge);

15 Trade Agreements Act of 1979; 19 U.S.C. § 1401(a). For the U.S. regulations, see 19
C.F.R. Part 152.



 any royalty or license fee that the buyer is required to pay, directly or indirectly,
as a condition of the sale; and

 the proceeds of any subsequent resale, disposal, or use of the imported
merchandise that accrue, directly or indirectly, to the seller.

These amounts are only added to the price paid for the imported products if they are not
already included in the price paid or payable for the imported products. Certain amounts, such as
international freight and insurance, may be deducted from the customs value under the
transaction value method. For example, if the price paid for imported goods includes
international freight and insurance (e.g., if the terms of sale and shipment were CIF,
INCOTERMS), then you may separately itemize these actual costs on the invoice, and reduce the
value declared to CBP accordingly. The goal of transaction value is to reach a complete arm’s
length FOB foreign port sales price.

Importers may not be able to use the transaction value method in certain circumstances.
For example, if there was no “sale” for export (e.g., consignment sale), or if the buyer and seller
are related parties and cannot establish that a bona fide sale at an acceptable arm’s length price
occurred. If the transaction value method cannot be used as the basis of appraisement, then the
importer must use an alternate method of valuation. Brief descriptions of these alternative
methods follow in the order in which they are applied.

B. Alternative Methods

If transaction value cannot be determined then the importer must first determine whether
value can be determined by the transaction value of identical merchandise. Transaction value of
identical merchandise is usually a previously accepted customs value pursuant to another sale to
either the same or a different purchaser. The sale must be “identical in all respects”16 except that
“[m]inor differences in appearance will not preclude otherwise conforming merchandise from
being considered ‘identical.’”17 If an acceptable transaction value for identical merchandise is
unavailable, then the next option is the transaction value of similar merchandise. Similar
merchandise is merchandise that is “like the merchandise being appraised in characteristics and
component material, and commercially interchangeable with the merchandise being appraised.”18

Sales of identical or similar merchandise are typically difficult to find, and usually importers
must look to the computed or deductive value method if they cannot use the transaction value
method.

If there is no available transaction value for identical or similar merchandise, then the
importer may select either the deductive or computed value methods. Deductive value is the
resale price in the United States after importation of the goods, with deductions taken for a
number of items including transportation costs, duties and taxes, value-added, commissions,

16 19 C.F.R. § 152.102(d).
17 19 C.F.R. § 152.104(b).
18 19 C.F.R. § 152.102(i).



general expenses, and profit.19 The computed value method adds up all the costs and expenses
incurred in producing the good, including cost of materials, labor, any assists, and profit.20 To
use computed value, the importer must declare it is using this method to CBP at the time of
importation.

Finally, if none of the aforementioned methods are available, then CBP and the importer
may use a reasonably adjusted version of one or more of the methods to derive a value. More
specifically, the “fallback” method is a “value derived from the [preceding methods], reasonably
adjusted to the extent necessary to arrive at a value.”21

C. Reconciliation

In instances where the value of imported merchandise is unknown at the time of import,
importers may turn to CBP’s Reconciliation program. Reconciliation allows importers to file
their entry summaries based on tentative values and electronically “flag” the entries so that when
the actual value figures are known the corrected information can be filed within 21 months in the
form of a reconciliation entry.22 While Reconciliation is most commonly used to correct
customs valuation claims, it may also be used to correct other original entry claims such as: HTS
heading 9802 (goods returned and improved abroad) claims; NAFTA claims; and claims made
under the U.S.-Chile Free Trade Agreement or DR-CAFTA.

VII. Country of Origin Laws and Marking

A. Country of Origin Laws

The “Reasonable Care” obligation also requires importers to make accurate declarations
as to the country of origin of imported merchandise. This determination can be complicated
where goods include raw materials, parts and inputs sourced from multiple countries, and/or
where such goods undergo manufacturing, processing, and assembly operations in several
different countries. It is important to understand that there are different country of origin rules
for determining the origin a product for purposes of confirming whether that product qualifies for
reduced duties under a tariff preference program (e.g., GSP, NAFTA, DR-CAFTA), and
determining the origin of a product for purposes of confirming how that product must be marked
upon importation into the United States.

19 19 C.F.R. § 152.105.
20 19 C.F.R. § 152.106.
21 19 C.F.R. § 152.107.
22 See U.S. Customs and Border Protection, Automated Commercial System (ACS)
Reconciliation Prototype, A Guide to Compliance, Version 4.0 (Sept. 2004), available at
http://www.cbp.gov/linkhandler/cgov/trade/trade_programs/reconciliation/reference_desk/acs_re
con_guide.ctt/acs_recon_guide.pdf.



Each tariff preference program has its own unique rules that are used to determine
whether a product qualifies for the specific preference claimed. Free trade agreements (FTAs),
like NAFTA, have product specific rules based on the HS classification of the finished product,
which require that non-originating component materials undergo a certain shift in HS tariff
classification, or may require a certain amount of NAFTA content. The United States has FTAs
with 17 different countries, and each agreement has unique rules of origin. In addition, the
United States has unilateral tariff preference programs providing duty benefits to goods from
lesser developed countries (LDCs) (e.g., GSP). To determine whether goods qualify for
unilateral tariff preferences under GSP and similar programs requires an examination of a
product’s LDC content by value, in addition to confirming the goods are LDC origin under
country of origin marking laws. The rules for determining the “origin” of a product under a
given FTA or unilateral trade preference law impose a higher standard (e.g., preference laws
require more processing and qualifying content) than the rules for determining the country of
origin for customs marking purposes.

A full discussion of origin determinations for FTAs and other preference programs is
beyond the scope of this paper. Below we focus on how importers should determine the country
of origin of imported goods for customs marking purposes.

CBP regulations require a single origin determination be made for imported merchandise.
Importers must declare the origin of each product entered into the United States on customs entry
documentation (e.g., CF 7501) based on CBP’s country of origin marking regulations. In
addition to imposing specific country of origin marking or labeling obligations, these regulations
are used to establish the origin of a product to confirm whether it may be allowed to enter the
United States (e.g., sanctions laws), whether the good is subject to a tariff rate quotas (increased
duties) or quota limitation, and whether the good may be eligible for Trade Agreements Act
benefits related to sales to the U.S. government.

Generally, under the marking regulations, the country of origin of an imported article is
“the country of manufacture, production, or growth” of the article.23 Thus, if an imported
product is wholly obtained or produced in a single country, then that country will be considered
the country of origin. If the imported article contains material from, or was processed in more
than one country, then origin is the country where the article last underwent a “substantial
transformation.”24

To determine whether a substantial transformation occurred, CBP may consider the
following:

 The name, character, and use of the imported article and component
materials.

 The nature and manufacturing process that resulted in the finished article.

23 19 C.F.R. Part 134.
24 Id.



 The nature of the manufacturing process used to produce the parts,
components or materials in the article.

 The value that is added by the manufacturing process.

 The “essential character” of the finished article.

 The change in tariff classification that resulted from the manufacturing
process.

B. Marking

U.S. law requires that all foreign goods be marked with their country of origin “in a
conspicuous place as legibly, indelibly, and permanently as the nature of the article (or container)
will permit.”25 The purpose of this law is to prevent the possibility of misleading
or deceiving the ultimate purchaser as to the origin of an article.26 Customs regulations require
that upon importation into the United States, the good itself, or the containers holding the
good, be clearly marked with the name of the country of origin in English. If the articles are
repacked or manipulated after importation, the new containers must be marked with the name of
the country of origin.

When marking products, importers must ensure that the country of origin marking is
readily visible by the consumer and that the name of the country of origin is legible by font, size,
color, and placement of the text. Examples of specific wording that may be used include,
“Product of X”, “Made in X”, or “Contents Made in X.” If the container or article bears a
geographical reference that describes or suggests an origin different than the origin of the
product (e.g., an importer address that says "United States"), then name of the actual country of
origin must be placed in “close proximity” and in comparable font and size as the other
geographical reference.27

In certain circumstances, CBP is authorized to exempt certain articles from the country of
origin marking requirement.28 The most significant of these exemptions are: (1) articles that are
physically incapable of being marked or would be damaged by marking; (2) articles not worth
over $200; (3) articles named in notices published by the Secretary of Treasury in the late 1930s
also know as the “J-list” exceptions that covers a broad list of products, including cigars, buttons,
nuts, bolts, and bearings, etc; and (4) articles imported for use by the importer and not intended
for sale in their imported or any other form.

Note that if an article is exempt from marking because it was substantially transformed in
the United States before sale to the ultimate purchaser, then this does not mean the article can be

25 19 C.F.R.§ 134.11.
26 Customs defines the "ultimate purchaser" as "generally the last person in the U.S. who
will receive the article in the form in which it was imported." See 19 C.F.R. § 134.35.
27 19 C.F.R. § 134.22(c).
28 19 C.F.R. § 134.32.



marked “Made in the US.” CBP marking laws only apply to foreign articles, and the Federal
Trade Commission (FTC) has jurisdiction over claims that a good is U.S.-origin. FTC “Made in
USA” rules apply a higher standard (virtually all U.S. content) for making unqualified U.S.-
origin claims. Also note, that there are separate country of origin marking rules for goods traded
between NAFTA countries, which are different than the NAFTA origin tariff preference rules,
and the substantial transformation marking rules applied for trade with other countries.29

Failure to properly mark imported, foreign origin products may result in an automatic
penalty or additional duty of 10 percent of the value of the imported product.30

VIII. Record Keeping

U.S. laws require anyone whose activities are subject to CBP authority (e.g., the
importer, carrier, broker, etc.) to maintain all documentation that “pertain” to importing activity
or to the information contained in the required records related to such importations and that are
“normally kept in the ordinary course of business.”31 CBP, in particular, focuses on the
maintenance of records listed under 19 U.S.C. § 1509(a)(1)(A) also known as the “(a)(1)(A)
list.” The documents listed in the “(a)(1)(A) list” include, but are not limited to, the entry
summary, bond information, correspondence, binding rulings, certificate of origin, commercial
invoice or pro forma invoice, packing list, manifests, and bill of lading, etc.32 These records are
required to be retained for five years after entry and all drawback record must be maintained for
three years after payment. At any point CBP may request the provision of entry records and the
documents must be provided to CBP “within a reasonable period of time after demand.”33

CBP’s initial intent was to require the retention of original records in a manner capable of being
retrieved upon demand by CBP. However, due to the trends toward paperless processing and
electronic filing, should a record keeper choose to maintain documents in electronic form, the
record keeper must notify CBP in writing at least 30 days in advance. The alternative record
keeping method may be used if CBP approves of the alternative proposed.

IX. Administrative and Judicial Review

A. Administrative Review

Importers may wish to obtain certainty in their import transactions to ensure the
classification, duty rate, value or origin claimed is correct. CBP has transparent procedures for
importers, exporters and other interested parties to obtain binding rulings on CBP transactions.34

29 19 C.F.R. Part 102.
30 19 U.S.C. § 1304(f).
31 19 U.S.C. § 1509.
32 A comprehensive list of the documents required to be maintained may be found at 19
C.F.R. Part 163.
33 19 U.S.C. § 1509(a)(1)(A) and (B).
34 19 C.F.R. Part 177.



Customs regulations set forth the information that must be provided in such ruling requests,
including the name of the interested party, the anticipated U.S. ports of entry, and other material
facts and applicable law necessary for CBP to review the matter and issue a binding ruling. Such
rulings are obtained on prospective transactions.35 CBP’s review of current or pending
transactions may be completed through a request for internal advice.36 Once CBP issues a
binding ruling, CBP and the importer (or requesting party) are bound by that decision based on
the specific facts presented in the ruling request. If CBP wishes to revoke the binding ruling (or
an importer or other interested party wishes to challenge the ruling), there are formal procedures
that CBP must follow for any such ruling modification or revocation.37 These procedures require
publication of a proposed ruling change, submission and review of comments by interested
parties, and a publication of a final notice of the change in practice. The final new ruling is not
effective until 60 days after publication of the final notice.38

When an importer does not agree with a decision made by CBP officials in the
liquidation of an entry, it may file a formal protest challenging the CBP decision.39 A protest
must be filed within 180 days after the date of liquidation (i.e., the date in which CBP’s decision
on an entry becomes final).40 If a protest is filed after 180 days the protest will be denied on its
face as untimely.

Formal protests are filed under 19 U.S.C. § 1514, and must challenge a specific CBP
decision enumerated in this statutory provision, including:

 Entry or reconciliation liquidations or reliquidations, including: (a)
appraised value; (b) tariff classification, duty rate, and duty amount; (c)
country of origin marking duties; (d) applicably of special duty
provisions; and (e) any other issues related to a CBP decision or
modification.

 All charges and exactions (certain wrongful acts) within CBP’s
jurisdiction.

 Exclusion of merchandise from entry or delivery.

 Demand for redelivery

 Refusal to reliquidate41

35 19 C.F.R. § 177.1.
36 19 C.F.R. § 177.11.
37 19 C.F.R. § 177.12.
38 19 C.F.R. § 177.12(e).
39 19 C.F.R. § 177.11.
40 See sample CBP Form 19 – Protest, attached as Exhibit G.
41 19 U.S.C. § 1520(d).



 Refusal to pay drawback.

CBP does not accept protests against the following types of decision: notices of
liquidated damages; customs penalty mitigation decisions;42 and demands for duty.43 Protests
are filed at the local port of entry and may cover more than one entry if the entries are subject to
the same CBP decision being challenged. Under certain circumstances, the party filing the
protest may request that the port forward the protest to CBP HQ, to be reviewed and decided by
CBP attorneys in the Regulations and Ruling Unit. This is known as an Application for Further
Review (AFR).44 If CBP denies a protest, then the importer may further challenge the denial of
such protest by filing a summons in the U.S. Court of International Trade (CIT), discussed
below.

B. Judicial Review

The CIT, an Article III court located in New York, enjoys nationwide original
jurisdiction over customs and international trade disputes enumerated by law. As an Article III
court its powers in law and equity are the same as any U.S. district court. Under customs laws,
importers have the right to challenge denied protests as well as other “unprotestable” CBP
actions at the CIT.45 Customs matters brought before the CIT against the United States are most
often based on challenges to denied protests concerning valuation, classification, exclusions of
imported goods, or other “charges and exactions” relating to imported goods.46 Before an
importer files an appeal to a denied protest, and to obtain jurisdiction in the CIT, the importer
must pay all duties and fees owed and file a summons within 180 days of CBP’s denial of the
protest.

Other jurisdictional grounds for appeal are available to importers. For example, an
importer may request pre-importation review in cases where the importer received an adverse
ruling and can demonstrate with “clear and convincing evidence” that it will suffer “irreparable
harm” absent judicial review.47 Specifically, an importer must prove that making entry, filing a
protest, and appealing the denial of the protest will be insufficient relief. In addition, in instances
where no other jurisdictional options are available, an importer may bring a challenge under the
Residual/”Catch-All” CIT jurisdictional provision.48 Also, CBP may bring actions in the CIT
against importers and other parties to recover duties, penalties for unlawful entry, and liquidated
damages claims for bond violations, etc.

The CIT applies a de novo standard of review in most cases, such as review of denied
protests. In these actions, the parties conduct full discovery and the court makes its own factual

42 19 U.S.C. § 1618.
43 19 U.S.C. § 1592(d).
44 19 C.F.R. §174.25.
45 Note that for a protestable matter that was not protested timely (within 180 days of entry)
there is no judicial remedy available.
46 28 U.S.C. § 1581(a).
47 28 U.S.C. § 1581(h).
48 28 U.S.C. § 1581(i).



and legal conclusions (certain deference may be afforded CBP decisions49). While some CIT
cases maybe adjudicated by a jury,50 most CIT cases related to CBP decisions involve bench
trials.51 The U.S. Court of Appeals for the Federal Circuit, located in Washington, DC, has
exclusive jurisdiction over all appeals of final decisions by the CIT.52

49 United States v. Meade Corp., 533 U.S. 218 (2001).
50 United States v. Tri-State Hosp. Supply Corp., 74 F. Supp. 2d 1311 (Ct. Int’l Trade
1999), 232 F.2d 910 (Fed. Cir. 2000).
51 Wash. Int’l Ins. v. United States, 863 F.2d 877 (Fed. Cir. 1988).
52 28 U.S.C. § 1295(a)(5).


	F[0]: 
	P1[0]: 
	ColumnNumberOneA[0]: 
	ColumnNumberOneB[0]: 
	ColumnNumberOneC[0]: 
	ColumnNumberOneD[0]: 
	ColumnNumberOneE[0]: 
	ColumnNumberOneF[0]: 
	ColumnNumberOneG[0]: 
	ColumnNumberOneH[0]: 
	ColumnNumberOneI[0]: 
	ColumnNumberOneJ[0]: 
	ColumnNumberOneK[0]: 
	ColumnNumberOneL[0]: 
	CBP_ManifestOmBondNumber[0]: 
	NameOrNumberConveyance[0]: 
	NameOfMasterOrPerson[0]: 
	NameAddressOwner[0]: 
	ForeignPortLading[0]: 
	USPortOfDestination[0]: 
	ColumnNumberTwoA[0]: 
	ColumnNumberTwoB[0]: 
	ColumnNumberTwoC[0]: 
	ColumnNumberTwoD[0]: 
	ColumnNumberTwoE[0]: 
	ColumnNumberTwoF[0]: 
	ColumnNumberTwoG[0]: 
	ColumnNumberTwoH[0]: 
	ColumnNumberTwoI[0]: 
	ColumnNumberTwoJ[0]: 
	ColumnNumberTwoK[0]: 
	ColumnNumberTwoL[0]: 
	NumberAndGrossWeightOfGoodsA[0]: 
	NumberAndGrossWeightOfGoodsB[0]: 
	NumberAndGrossWeightOfGoodsC[0]: 
	NumberAndGrossWeightOfGoodsD[0]: 
	NumberAndGrossWeightOfGoodsE[0]: 
	NumberAndGrossWeightOfGoodsF[0]: 
	NumberAndGrossWeightOfGoodsG[0]: 
	NumberAndGrossWeightOfGoodsH[0]: 
	NumberAndGrossWeightOfGoodsI[0]: 
	NumberAndGrossWeightOfGoodsJ[0]: 
	NumberAndGrossWeightOfGoodsK[0]: 
	NumberAndGrossWeightOfGoodsL[0]: 
	NameOfConsigneeA[0]: 
	NameOfConsigneeB[0]: 
	NameOfConsigneeC[0]: 
	NameOfConsigneeD[0]: 
	NameOfConsigneeE[0]: 
	NameOfConsigneeF[0]: 
	NameOfConsigneeG[0]: 
	NameOfConsigneeH[0]: 
	NameOfConsigneeI[0]: 
	NameOfConsigneeJ[0]: 
	NameOfConsigneeK[0]: 
	NameOfConsigneeL[0]: 
	Certifies[0]: 
	Place[0]: 
	Date[0]: 
	MasterPerson[0]: 
	PortOfArrival[0]: 
	DateOfArrival[0]: 
	Pageno[0]: 
	CheckBox1[0]: Off
	CheckBox2[0]: Off
	CheckBox3[0]: Off
	ArrivalDate[0]: 
	EntryTypeCodeName[0]: 
	SingleTransBond[0]: 
	BrokerImporterFileNumber[0]: 
	ConsigneeNumber[0]: 
	UltimateConsigneeName[0]: 
	ImporterOfRecordName[0]: 
	CarrierCode[0]: 
	VoyageFlightTrip[0]: 
	LocationOfGoodsCodeName[0]: 
	VesselCodeName[0]: 
	USPortOfUnloading[0]: 
	ManifestNumber[0]: 
	GONumber[0]: 
	TotalValue[0]: 
	DescriptionOfMerchandise[0]: 
	IT_BL_AWB_Code_a[0]: 
	IT_BL_AWB_Code_b[0]: 
	IT_BL_AWB_Code_c[0]: 
	IT_BL_AWB_Code_d[0]: 
	IT_BL_AWB_Number_a[0]: 
	IT_BL_AWB_Number_b[0]: 
	IT_BL_AWB_Number_c[0]: 
	IT_BL_AWB_Number_d[0]: 
	ManifestQuantity_a[0]: 
	ManifestQuantity_b[0]: 
	ManifestQuantity_c[0]: 
	ManifestQuantity_d[0]: 
	HS_Number_a[0]: 
	HS_Number_b[0]: 
	HS_Number_c[0]: 
	HS_Number_d[0]: 
	CountryOfOrigin_a[0]: 
	CountryOfOrigin_b[0]: 
	CountryOfOrigin_c[0]: 
	CountryOfOrigin_d[0]: 
	ManufacturerNumber_a[0]: 
	ManufacturerNumber_b[0]: 
	ManufacturerNumber_c[0]: 
	ManufacturerNumber_d[0]: 
	SignatureOfApplicant[0]: 
	PhoneNumber[0]: 
	DateOfApplicant[0]: 
	BrokerOrOtherGovernmentAgencyUse[0]: 
	DeliveryAuthorizedSignature[0]: 
	DeliveryAuthorizedDate[0]: 
	TextField1[1]: 
	EntryDate[0]: 
	filercode[0]: 
	entrytype[0]: 
	summaryDate[0]: 
	suretyno[0]: 
	bondtype[0]: 
	portcode[0]: 
	entryDate[0]: 
	impcarrier[0]: 
	mode[0]: 
	country[0]: 
	importDate[0]: 
	bl[0]: 
	manid[0]: 
	expcounatry[0]: 
	exportDate[0]: 
	itno[0]: 
	itdate[0]: 
	missdoc[0]: 
	foreignport[0]: 
	usport[0]: 
	location[0]: 
	consignno[0]: 
	importerno[0]: 
	refno[0]: 
	ultimateaddress1[0]: 
	city1[0]: 
	state1[0]: 
	zip1[0]: 
	zip2[0]: 
	state2[0]: 
	city2[0]: 
	importeraddress2[0]: 
	other[0]: 
	total35[0]: 
	totalotherfees[0]: 
	box1[0]: Off
	box2[0]: Off
	box3[0]: Off




