Complying With Tougher Lead Bans for Children's Products
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In recent years, toys and other children’s products have been found to contain paint with
excessive levels of lead, leading to public outcry to protect public health and safety and ultimately
to significant legislative reform. This summer, Congress took action, imposing new federal
restrictions regulating both the use of lead in paint and substrate in certain consumer products.
The breadth and gravity of the recent lead paint issue is evident from the sheer number of
products recalled in the United States for excessive levels of lead on surface coatings and paint,
including several high profile recalls of popular toys.? For instance, in June 2007, 1.5 million
“Thomas & Friends” wooden train toys were recalled due to paint containing excessive levels of
lead.® A few months later in August 2007, well known toy maker Mattel announced the recall of
967,000 Fisher-Price toys also found to be coated with paint containing excessive levels of lead.*

Not surprisingly, when the House of Representatives and the Senate proposed bills to amend the
Consumer Product Safety Act (CPSA) in 2008, both versions of the bill included stricter bans on
lead paint and a new provision limiting the lead content in certain children’s products.> On August
14, 2008, the Consumer Product Safety Improvement Act of 2008 (CPSIA or Act) was signed into
law by President Bush, containing the new lead restrictions which begin taking effect on February
10, 2009. Recognizing that many of the products recalled for violating the Consumer Product
Safety Commission’s (CPSC or Commission) existing lead paint ban were manufactured outside
the United States, Congress extended standard certification and testing requirements to products
prior to importation into the United States. In an effort to raise the stakes of noncompliance, the
CPSIA also includes much stiffer penalties for selling banned products and for failing to certify
and test when mandatory standards require, including the lead paint and lead content standards.

Are Your Company’s Products Subject to the New Lead Bans?

The first step in complying with the new lead bans is to ascertain which products are subject to
the bans. The products covered by the lead paint ban and the lead content ban are defined by
each somewhat differently. The existing lead paint ban (and the more stringent lead paint ban
enacted by the CPSIA) apply to “toys and other articles intended for use by children.”® The lead
paint ban further defines the “toys and other articles intended for use by children” to which it
applies as those ‘“intended to be entrusted to or for use by children” but not necessarily “all
articles to which children might have access simply because they are present in the household.”’
By comparison, the new general lead content ban in the CPSIA applies to any “children’s
product,” defined as a “consumer product designed or intended primarily for children 12 years of
age or younger.” Although this CPSIA definition is more specific than the similar category of
products in the lead paint rule, at this point all indications are that the Commission will apply the
lead paint and lead content bans consistently, using the CPSIA definition of “children’s product.”

The CPSIA amends the existing lead paint ban in several respects. First, it requires third party
testing and certification for all covered products with paint or similar surface coatingi.10 Second, it
extends the testing and certification rules to imports at the point of importation."> And third, it
reduces the allowable lead in paint to 0.009 percent lead by August 2009.'? However, the CPSIA
does not change the scope of products subject to the lead paint ban. Items subject to the lead
paint ban continue to be: (1) paint and other similar surface coating; (2) toys and other articles
intended for use by children; and (3) furniture articles for consumer use (excluding household
items such as large and small appliances, bathroom fixtures, windows, doors, and window
shades)."® Past recalls for violation of the lead paint ban have included items such as Barbie®
accessories,” “Big Red” wagons," and children’s toy gardening tools."® These items rather
clearly fall under the definition of a “toy” like the Barbie® accessories, or as “intended for use by
children” like the wagon, or even under both, like the toy garden tools. Because the scope of the
lead paint ban does not change, products subject to the more stringent lead paint ban should
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have been tested and compliant with the existing 0.06 percent lead paint ban. The law simply
requires that these products be tested by an accredited third party testing facility and be certified
to the new lead paint limit. In addition, these products (and potentially others) will now require
third party testing and certification to the lead content limit (and potentially other children’s
product safety rules in accordance with the CPSIA)."’

The CPSIA’s new lead content ban applies to any “children’s product” defined as “a consumer
product designed or intended primarily for children 12 years of age or younger.”18 In applying this
new definition, the CPSIA requires that the Commission consider four factors in determining
whether a product is a “children’s product” and thus subject to various provisions in the Act such
as the general lead ban. The four factors are:

(A) A statement by a manufacturer about the intended use of such product, including a
label on such product if such statement is reasonable. (B) Whether the product is
represented in its packaging, display, promotion, or advertising as appropriate for use by
children 12 years of age or younger. (C) Whether the product is commonly recognized by
consumers as being intended for use by a child under 12 years of age or younger. (D)
The Age Determination Guidelines issues by the Commission staff in September 2002,
and any successor to such guidelines.19

In addition, it is worth noting that the “children’s product” definition incorporates the definition of
“consumer product,”® thus items which are not “consumer products” are also not children’s
products.

Given the new CPSIA definition and factors for determining whether a product is a “children’s
product” and therefore subject to the general lead content ban, companies should reevaluate their
product portfolio and analyze whether any products they manufacture, import, distribute or sell
meet the definition of a children’s product. Products intended for 10-12 year olds might not have
previously been interpreted as a product covered by the existing lead paint ban, but now squarely
fall within the definition of “children’s products” for the general lead content ban. Other products,
especially those aimed at “tweens” or those right on the cusp between ages 12 and 13 now
require more careful analysis of the other factors.

The focus on both the intended use and the common recognition of products creates both
burdens and opportunities for product makers and sellers. Perhaps even more so than before,
counsel may need to work with marketing departments to ensure that those products being
treated from a regulatory compliance standpoint as adult items are not being marketed to those
12 and under. Intended use may be measured not just by age statements on packaging, but also
by more subtle cues like product appearance, price point and whether the product is depicted as
a children’s product. An item that is adult in color, style and price could potentially be viewed as a
children’s product if marketed by an advertising campaign constantly depicting the product being
used by a group of unsupervised 10 year olds. Along the same lines, while the marketing
campaign of one company would not speak to the intention of its competitor, if one company
advertises a common product so broadly that it generically comes to be recognized publicly as a
children’s product, other companies might be forced to consider whether their own similar
products should also be treated as children’s products, despite their contrary intentions, and test
for lead accordingly.

It is important to note that the law requires — and Commission officials have confirmed — that all
children’s products must be tested for lead content (and those with paint or similar surface
coating tested for lead in paint as well), not just products made of metal or other materials where
lead is not uncommon. Therefore, a fabric baby blanket, for example, would require third party
testing and certification to the new lead content limit.

In addition to testing a sufficient range of products — those which fall into the “children’s product”
category — manufacturers should be aware that the CPSC considers the new lead bans to apply
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retroactively to inventory on the shelves and in warehouses. As such, the effective date for
compliance is not just the date upon which newly made products must meet the heightened lead
requirements, but the date upon which all products sold or distributed — whether from inventory or
store shelves — must be in compliance.”* Thus, companies should not forget to test samples of
children’s products in inventory or on store shelves if those products differ in manufacturing,
design, parts or paint from samples of new products being tested.

Is Your Company Testing Enough Parts?

Once you determine that your product meets the definition of a “children’s product” under the
CPSIA, the next step is to ensure it is properly tested to meet the applicable lead paint and lead
content restrictions. This is particularly important as noted above because the new CPSIA
requires that manufacturers have children’s products tested by an accredited third party testing
body and certify that the products meet applicable children’s product safety standards enforced
by the Commission.*?

The CPSC'’s lead restrictions can be divided into two main categories: coatings and substrates (or
components). Coatings and lead paint are banned if they contain over 0.06 percent lead, and as
of February 10, 2009, if they contain over 0.009 percent lead.?® Substrates, however, were not
previously subject to any specific lead quantity restriction enforced by the CPSC except for a 600
parts per million (ppm) lead limit for children’s metal jewelry components.?* Under the old regime,
unless a product intended for children consisted of metal jewelry, only the coating or paint of a toy
or other article intended for use by children was subject to a specific lead limit. (The old regime,
pursuant to the Federal Hazardous Substances Act, did ban toys or other articles intended for
use by children bearing or containing accessible hazardous substances that could causes
substantial personal injury or iliness as a result of reasonably foreseeable use, including ingestion
by children. However, it did not specify any numerical threshold of lead content as “hazardous.")*
The new CPSIA has essentially expanded the children’s metal jewelry component rule into a
component rule for all children’s products. Now, not only does the paint or surface-coating on a
childrzeﬁn’s product need to be tested for compliance, but so do the accessible parts of the product
itself.

Only substrates that are inaccessible or made of material specifically excluded by the CPSC are
exempt from the new lead content requirement. The CPSIA defines inaccessible component parts
as those which are “not physically exposed by reason of a sealed covering or casing and does
not become physically exposed through reasonably foreseeable use and abuse of the product.
Reasonably foreseeable use shall include swallowing, mouthing, breaking, or other children’s
activities, and the aging of the product.”®” To be inaccessible, the part must therefore be
unexposed and it must remain so over the reasonably expected use and lifespan of the product.
Electroplating and paint are not considered sufficient barriers for lead content, thus covering a
component with a coating does not make it inaccessible under the regulations. 28

As a rough illustration of the enhanced testing requirements, consider the example of a painted
toy train. Each of the paint colors on the train surface requires lead paint testing. Under prior
CPSC lead regulation, if these various different coatings did not contain lead in excess of 0.06
percent, and the other parts of the train did not pose a risk of lead-related substantial injury or
illness from reasonably foreseeable use, the train would be in compliance. Under the new CPSIA,
not only will the various paints require third party testing and certification to the lead paint
standard, but each distinct, accessible component of the train itself — wheels, body, smoke stack
— regardless if those parts appear ingestible or foreseeably usable in a way that might result in a
child sustaining substantial injury, will require third party testing and certification to the general
lead content standard. The fact that components might be totally covered in paint would not
exempt them from testing and certification. However, if the body of the train has a small weight
inside, totally contained in the train body and unreachable, that internal weight would be exempt
from testing and the lead requirements as it would likely be considered inaccessible.
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Is Your Company Testing to a Rigorous Enough Standard?

In addition to extending lead restrictions to a wider array of products and product parts, the new
CPSIA has toughened lead restrictions by reducing the permissible amount of lead. Both coating
and substrate values will change over time pursuant to the new CPSIA. Previously, lead paint
was banned if it contained more than 0.06 percent of the weight of the total nonvolatile content of
the paint of the weight of the dried paint film.”® Under the new CPSIA, as of August 14, 2009,
paint is banned in consumer products intended for use by children if it is above 0.009 percent of
the weight — a significant reduction.*® The Commission will thereafter review the regulation every
five years with the goal of revising it downward “to require the lowest amount of lead that the
Commission determines is technologically feasible to achieve.”!

In addition, on February 10, 2009, ASTM F963-07 Standard Consumer Safety Specification for
Toy Safety, including its limits on lead and other specified heavy metals in paint and surface
coatings on toys, becomes a mandatory toy safety standard.** Thus, toys (as defined by ASTM
F963-07) manufactured after February 10, 2009 must additionally comply with and be certified to
the 90 ppm limit on the soluble portion of lead in paint and surface coatings using a specified
extraction methodology in the standard. However, the more stringent 90 ppm total lead content
ban in paint and similar surface coating in 16 C.F.R. § 1301 replaces the soluble lead limit in
ASTM F963-07 on August 14, 2009.%

Previously, the CPSC required children’s metal jewelry components to contain no more than 600
ppm.** As discussed, under the new CPSIA, the 600 ppm standard applies not just to metal
jewelry, but to all accessible component parts or “substrates” found in children’s products. A year
after enactment, that amount is to drop to 300 ppm,® and then again three years after enactment
to 100 ppm, if technologically feasible.*® Given these substantial reductions in allowable limits
over time, companies should consider not just whether they are making goods which are currently
in compliance, but whether they are on track to meet the next reduction a year or few years later.
If alternative materials or designs will be needed to meet future limits, the costs and benefits of
beginning such a transition now should be examined, especially as the increasing lead limits will
apply retroactively to existing inventory when the limit becomes effective.®’

Tougher Lead Bans Present Opportunities for Reviewing Compliance Programs

Given the recent high publicity surrounding lead-related children’s product recalls as a public
health and safety issue, and the special focus lead issues have received in the new CPSIA,
manufacturers should be on high alert for potential lead issues with any of their children’s
products. Simply conducting a methodical review of your product portfolio to determine which
items are clearly children’s products, which are clearly not, and which fall into a “gray area” can
reduce compliance problems. If not done already, now is the time to discuss more perplexing
guestions with counsel, such as whether a particular product is considered a children’s product or
whether a component part is likely to be deemed accessible. A review of inventory, sales, product
development and laboratory testing processes for lead issues can help your company avoid
painful costs, publicity and even criminal penalties.® While complying with the new lead
restrictions presents burdens, it is also an opportunity to evaluate your company’s regulatory
compliance program and consider necessary improvements and efficiencies.

Bridget E. Calhoun is a partner in Crowell & Moring LLP's Washington, D.C. office practicing
antitrust and consumer protection law. She also regularly practices before the CPSC and co-
chair's the firm's Product Risk Management practice. She can be contacted directly at
202.624.2581 or bcalhoun@crowell.com. Laura Jastrem Walther is an associate in the firm's
Washington, D.C. office and a member of Crowell & Moring's Torts and Product Risk
Management practices.
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