Comparing U.K. and U.S. Wage and Hour Laws

By Michelle Haste and Christopher Calsyn

As LLS, companies increasingly erploy
workers all around the world, HR profes-
sionals are being asked o understand the
similarivies and dilferences between the
employvment laws that apply to emplovees
in their domestic and foreign olfives. Few
cploviment Lws are as near amed cear to
cmployees’ heans as ones affecting ther
pocketbooks, This amicle compares and
contrasts the wage amd hour regualations in
the United Staces and Unied Kingdom,

WTR and EC directive

Wages and working hours in the United
Ringdomn are governed by the Work-
g Time Repulations of 1998 (WTT'IR).
The regulations implement the European
Comneil (1C) Working Time Directive. As
amember of the European Union { .U,
the United Kingdom is subject to divec-
tives, which are binding on cach E.U.
member state ba beave the member stae
the choice of form and implementation,
The 2003 EC Working Time Directive
eatablishes minimum conditions relating
w weekly working time, rest eotitlement
andd anmual leave, and makes special provi-
siony [on wenkiog howrs and health assess
ments in relation o night workers.

[ the United Seates, tlwe Faie Labor
Standards At {(FLSAY is the federal wage
and houre Taw thar provides Foe mininum
standards in wages ansd houres, Staces and

evely some local govermments supplenent
the priwisions of the FLSA with their own
L, I mmest cases, e state and loeal ks
expand an the protections provided by the
FLSA, Much like the relationship berween
L clivectives el the member state Liws
implenscnting them, mo LLS, state or local
law can otler tewer protections than the
F1SA,

Who's Covered?

The WIR covers “workers,” who are
delined as i|l|.:|.m[inH Seommenne whe s |:.|:i||
a regular salary or wage and works tor an
organisation, business or fndividual™ and
who include parvtime and  emposary
workers and the majority of independent
comractors, Might workess—those whao
normally work more than three hours

Berween 11 pom, and 6 aan—enjoy adedi
tional protections, including fiee health
assessiments and an absodute limit on work
Dmirs e week,

The FLSA is defined as much by s
excmpticns as it is by who it covers, Mil-
lienrs of workers are exempted from the
FLSAS coverge a5 cxecutive, adminis
trative o professional coplovees, Which
precise jobs Gl within these exemptions is
the subject of extensive ongomng licigation
in the United States, As a peneral matter,
thougl, the EC directive and WER cover
a broader range of emplovecs than the
FLSA,

What Is Working Time?

The WTR defines “working time”™ as
whien sonneone is “working, o his crploy
er's disposal and carrving our his activiey
or dutics.”

The FLSA docs nor deline working
Time per se.

In barh che United Kingdom and the
Ulpnivedd Staves, workers tvpacally are ot pakd
tor nornal travel o and from work or rest
perious during which they are not required
ten poerlinm any dinties; certain esoeptions
o that rule exist under stace law.

Flewwever, the question of whether cer-
tain activities, such as the doonimg and
dolling af satery gear or performing “on-
call™ time, classify as waorking time (and
therefore should be paid) is oflen litgaed
in baoth jurisdictions. [n the United States,

emyplevees reguired w put on and take off

safeny pear that is dispensable 1o their
waork performance are generally required
1o b praied o ehae i, "The cleternimation
ol ancall pay is quite Gerspecific, bat LS,
courts usually follow the same approach

as 1he Foropean Court aof Justice: on-call
tinic that frees emplovees to engage in li-
sure activicies is not compensable,

As a general
matter, the EC
directive and
Working Time
Regulations cover
a broader range

of employees
than the FLSA.

Can a Worker Opt Out?
Waorkers in the Umired Kingdom can agree
torwork Tonger than the 485 houe i, This
opt-aut must be inwiting and sigred by
the worker. Emplovers must keep a careful
recond of those who have opted oot The
concept ol an opt-out has been constantly
under theeat, although on June 9, 2008,
e E.LL mwember staes voted oo allow
the United Kingdom wo keep the opr-out.
There will be a further review in the next
cipht years, Night workers cannor opt ou,
The FLSA docs not include a similar
op-out provision,  Employees may opt

ol of the required payment o overtime
through a collective bargaining agree-
ment (CRA) Hlowever, most CHAS in the
Uliaiteed States do provide [on sonme Foem ol
OVErtime pay protection,

Online Resources

Far maro infarmation on choioe ol contract clausen, omploymoent laws in India, tho Ghina
Labor Contract Law, and LUK, and U5, wage and hour lnwa, ses the enline version of this is-
suo n the Werkplace Law/Legol lsoues section of SHRM Online (wwwsbimorg/liow),

Tharo you will find links 1o

2 an online sidebar on two landmark expat choice-of-law cases.

@ an onling summary ol China's Labor Contract Law,

S an online sidebar aboul the Working Time Regulalions' basic protections.
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Average Weekly Working Time
The vmber of lowrs worked cach week in
the United Eingdom s averaged our over
a I7-week “referonce period.” Workers and
cmplovers can agree o caleulate the aver
age weekly working time over a perniod of
gy 10 52 weeks winder a worklvree or col-
lective agrreenment.

In the United Stanes, a “workweek™ is
ot determined by averaging several weeks
of work, bur instead is a fixed and regulardy
recurring period of 168 honrs—seven con
sective 24 houre periods, Tt need ot coin-
cide with the calenlar week nor start o a
particular time, An emplover can establish
lifferent workweeks for individual cingoy-
ces ar groups of emplovees.

Required Breaks

LK. L'J11|;‘|[:'|-}rg.1;5h.n.r the riglit teea 20-min-
ute rest break it they work for more than
sk howrs, The becak must be i one Block
aml it cannot be taken at the end or begin-
ning of the working day. There is also an
entitlerment o daily rest (o Break between
waorking davs of at lease 11 houwrs) amd an
entitlerent to weekly rest (the right 1o 24
hours clear each week or 48 hours clear
cach 1wo wecks).

The FLSA fails o provide for any rest
pericads, ither during or berween workers”
shiilis, Several stanes, however, do maintam
Laws that recquire some form of rest period,
cither alter a certain number of hours

worked or in between shifis.

Vacation

There is a minmum right o paid leave
under the WUR, but many employers ollier
mowe, The statutory holiday. entitlement
unider the WIR has recently increased
1o b8 weeks with a further increase 10
A6 weeks starting April 1, 2000, Many
cmplovers state within the contract that
bank aml public holidays are in addition
o this paid holiday entitbement. There ane
cight permancni bank and public holilays
in Gireat Biritain:

B Noew Yoars Day,

B Good Friday.,

B Eaner Monday.

B Eardy May Bank Holiday.

B Spring Bank Holiday.

B Summer Bank Holiday,

B Christmas [y,

B oxing Day.
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The FLSA contains no similar provi
sions for mandatory paid leave, and mos
states o not maimain such laws, Paid
feawe i thus wsually @ maner of agrecmen
berween ULS. emplovers and their employ.
e,

However, some states and local govem
ments have started o require. mandatory
patitl-leave coverage for emplovees. Among,
the juesslictionswith paicd-leave bawvsane Cal
ifornia, Washingron (whose requirements
will commence in 2009) and San Francisco,

Enforcement

Entorcement of the WER is split between
different authoritics, T'he limits and health
assessments (il a night worker) arc enfonced
by the Health and Satety Executive, local
authoriey  envirommental  health  depan
ments, aml other specialist departments
relating o the sector,

Tlee entitlements o conplovees for rest
and leave ane enforced through Employ-
ment Tobunalks (the labor court in the
Linitedd Kingeoan ).

The LLS, Department of Labor (1303)
is responsible for the entorcemem of the

FLSA, The DOL conducts invest ig..lliul!sull

employers through the review of pertinent
pavroll and time records, and interviews
ol emplovers and cimplimees, The Secre

tary ol Labor can alse lile suit on behalf

of emplovees, and the FLSA contemplates
A pevate right of action for cmplovees. In
pecont vears, class action wsuins alleging
wage and hour violions have pisen expo-
nentiall and resuled in several mulimil
lion dollar judgments o scttlements,

Policy Implications
Workers in the United Kingdom enjoy
greater wage wd hour protections than
their counterpares in the United Stares,
LS. human  resource  professionals
adopting emplovment policies Tor thwir
LLE. wwkers cannot mwerele apply their
LLS. emplovee policies to workers in the
United Kingclom. [nseead, they must be
cognizant of the wage and hour regu-
lagions thiar apply o all of ther varous
emplovees and amemd their enplivmen
palicies acconrdimply,

Mechelle Haste aml  Chnstophar  Caloyn  aro
attomays with Crowasll & Monng in London and
Washengion, D.C., rospecieely,
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